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September 7, 2012
House Committee on Financial Services
2129 Rayburn House Office Building
Washington, DC 20515
Re:

Request for Public Comment on Alternatives to the Volcker Rule

Dear Sirs and Madam:
This letter is being submitted in response to your request for public comment on alternatives to
Section 619 of the Dodd-Frank Act, better known as the Volcker Rule.
As you are aware, the Treasury and five concerned regulatory agencies (“the Agencies”) are
currently in the process of finalizing the rules that will implement Section 619 of the Dodd-Frank
Act. In February of this year, Occupy the SEC1 submitted a 325-page comment letter in
response to the proposed rule that had been issued by the Agencies.2 In that letter, we detailed
our concerns with the proposal and provided recommendations to strengthen the Volcker Rule.
We applaud the Financial Services Committee (“FSC”) for reconsidering the Volcker Rule, and
fully expect that it will give due consideration to proposals to strengthen, and not just weaken,
the Rule from its current form. Further, we urge the Financial Services Committee to address the
shortcomings that we have identified in our comment letter, and to take legislative initiative to
remedy those weaknesses in the language of Section 619. We would also encourage the
members to exert pressure upon the regulators to tighten and fortify the Rule in its final form.
We remain concerned about the inordinate influence of the financial services lobby on legislative
initiatives such as the proposed revision to the Volcker Rule under consideration here. The vast
majority of comment letters that the Agencies received in connection with the Volcker Rule
(numbering over 17,000) favored strengthened regulation. Unfortunately, based on data
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compiled by Public Citizen,3 it appears that 36 of the 61 members of the House Financial
Services Committee (59% of the membership) have gone on record in favor of weakening the
Volcker Rule, by signing certain comment letters to the Agencies that echo industry lobbyists’
positions. Shockingly, no member of the Committee submitted or signed a comment letter
advocating strengthening of the Rule. The divergence between public support for the terms of
the Rule and the opposition of many of the Committee members is a particular point of concern.
A. Recommendations for Strengthening Specific Provisions in the Volcker Rule
We recommend that the FSC adopt the following specific modifications to Section 619.
Loans
Section 619 exempts the sale or securitization of “loans” without defining that term. The
Agencies’ Proposed Rule implies that securities, derivatives, and commodity futures do not fall
within the purview of exempted “loans,” but we recommend that Congress explicitly define the
contours of “loan” to read as follows:
Loan means any loan, lease, extension of credit, or secured or unsecured receivable. A loan shall
not mean a position:
1. having the expectation of profits arising from a common enterprise which depends solely
on the efforts of a promoter or third party,
2. in which there is common trading for speculation or investment, or
3. that materially has the characteristics of a commodity, security, or derivative.
Exclusion of Commodities
Section 619’s coverage of commodities is troubling. The statute defines proprietary trading to
include transactions in:
any security, any derivative, any contract of sale of a commodity for future
delivery, any option on any such security, derivative, or contract, or any other
security or financial instrument that the appropriate Federal banking agencies, the
Securities and Exchange Commission, and the Commodity Futures Trading
Commission may, by rule as provided in subsection (b)(2), determine. 4
The statute does not explicitly include spot commodities, instead referring to commodity futures
and forwards. In the Congressional Record, Senator Merkley stated that the intent behind
Section 619 was to define proprietary trading to cover “a wide range of financial instruments,
including securities, commodities, futures, options, derivatives, and any similar financial
instruments.”5 This colloquy suggests that a revised Volcker Rule should cover spot
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commodities as well. The expansive breadth of this language also militates in favor of the
inclusion of foreign exchange and currency positions within the ambit of the Rule.
Underwriting
Section 619(d)(1)(B) exempts certain “underwriting . . . activities” from the prohibition on
proprietary trading. This section is bereft of any mention of “private placement activities” or
“placement agent.” The Agencies have transgressed their delegated authority by allowing the
underwriting exemption in the Volcker Rule to include private placements.
Under the basic securities law definition of the term, an “underwriter” includes “any person who
has purchased from an issuer with a view to, or offers or sells for an issuer in connection with,
the distribution of any security.”6 Such a person is required to file a registration statement before
offering to sell a security as part of a primary distribution.7 Conversely, if a person is legally
exempt from the registration statement requirement, that person cannot be an “underwriter”
under Section 2(a)(11) of the Securities Act of 1933 (“’33 Act”). For example, a placement
agent relying on the Rule 144 exemption is not considered an “underwriter.”8 Thus, the Section
2(a)(11) definition of underwriter would require that any underwriting activities permitted under
the Volcker Rule be in connection with regulated securities.
Much to our chagrin, the Agencies have found a way to bypass this basic stricture. In defining
the term “underwriter” in the Proposed Rule, the Agencies curiously rely on the definition of that
term in Regulation M, instead of the more obvious and basic definition found at Section 2(a)(11)
of the ’33 Act.9 Section 2(a)(11) has close to a century of case law and interpretive guidance
supporting it, and is therefore more appropriate than the Regulation M definition. Regulation M
is also a poor definitional source because the underlying purpose behind it conflicts with the
underlying purpose behind the Volcker Rule. Regulation M was designed to prevent
manipulation and other activities that could artificially influence the market for an offered
security.10 Thus, a broad interpretation of the term “underwriter” was naturally necessary in that
context to promote greater investor protection and market stability. However, using the same
broad interpretation of “underwriter” in the context of Section 619 would actually undermine
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investor protection, as it would increase the size of the underwriting loophole through which
covered banking entities could conduct risky proprietary trading activities.
The FSC should enact clarifying legislation that would firmly define the exemption for
“underwriting” to follow Section 2(a)(11) (should it deem such an exemption necessary in the
first place).
Market Making
Market making is an indispensable component of liquid, efficient markets. This service,
however, simply does not belong in banks. One of the most challenging aspects of our attempt to
digest and comment on the Volcker Rule has been understanding the presupposition that
government-backstopped banks have some inherently proper role in market making. We are
familiar with the extensive lobbying efforts by the banking industry to present this idea as a fact,
but we propose that the FSC seriously reconsider this premise for both the safety and soundness
of the industry and the simplicity of this Rule.
It is our opinion that the Volcker Rule would be universally improved by removing the blanket
exemption for market making, as this exemption creates great financial risk (by providing
substantial opportunity for evasion) with limited commensurate economic benefit. As we
explain below, market making and other currently-exempted activities can continue unabated at
non-banks even after the implementation of the Volcker Rule.
Risk Mitigating Hedging
Our general interpretation of the Risk-Mitigating Hedging exemption is that any proprietary
trade can be effectively disguised as the hedge to some risk, thereby facilitating evasion around
the ban on proprietary trading. In an attempt to account for the substantial differences among
traded instruments, the Rule has broadened the scope of permissible hedging activity to ubiquity.
The statute allows for aggregated hedging in Section 619(d)(1)(C), which is troubling and
worthy of correction in a revised iteration of the Volcker Rule. An effective Volcker Rule would
remove all implicit or explicit allowances for the dangerous practice of aggregated or “portfolio”
hedging. Generally, a banking entity’s need to engage in substantive aggregated hedging is
actually indicative of a failure to appropriately mitigate risks at lower levels within the entity.
Therefore, allowing this high-level hedging to continue unhindered runs counter to the
underlying risk-mitigating purposes of the Rule.
The ‘London Whale” fiasco, involving multi-billion dollar proprietary trading losses at
JPMogan’s Chief Investment Office (CIO), should serve as a wake-up call to the Committee to
clarify the statutory language relating to the hedging exemption so as to preclude any firm from
availing itself of the hedging exemption to surreptitiously run proprietary trades.
We strongly urge Financial Services Committee members who favor stronger financial reform to
endorse these proposed changes and to submit comment letters to the Agencies to that effect.
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B. The Need for a Fortified Version of the Volcker Rule
During the legislative process, the Volcker Rule was woefully enfeebled by the addition of
numerous loopholes and exceptions. The banking lobby exerted inordinate influence on
Congress and succeeded in diluting the statute, despite the catastrophic failures that bank policies
have produced and continue to produce. We encourage the FSC to take the initiative to revamp
the Volcker Rule into a stronger and more effective piece of legislation.
A fortified Volcker Rule has the potential to rein in certain speculative trading practices by
banking entities that enjoy ready access to customer deposits and virtually limitless funding
through various Federal Reserve programs. We encourage the members of the FSC to stand
strong against the flood of deregulatory pressure that they have and will continue to face in
connection with their proposed revision of the Volcker Rule. A vigorously implemented and
enforced Volcker Rule would serve as insurance against the need for future bank bailouts funded
by taxpayers. It would also reduce the risk of rampant macroeconomic inflation caused by the
Federal Reserve’s multi-trillion dollar bailout of banks.11 Moreover, a strong Volcker Rule
would reduce the risk of the FDIC having to replace missing deposits occasioned by heedless
proprietary trading – a not-inconceivable possibility given the recent example of broker-dealer
MF Global and its “missing” customer funds. In short, Congress must take advantage of this
historic opportunity to protect the financial position of the average person living in the United
States.
We recognize that many House Financial Services Committee members have been vehemently
opposed to the Volcker Rule and its implementation. But the majority of informed members of
the public are not. Over 98% of commenters to the Agencies’ proposed Volcker Rule have
expressed support for a strengthened version of the Rule, or an outright return to the Glass
Steagall standard. A recent poll asked certified financial advisors, “Do you think the Volcker
rule will make the financial system safer and healthier?”12 57% of close to 1400 respondents said
yes. Similarly, Federal Reserve Governor Sarah Bloom Raskin has recently made a strong
showing of support for the Volcker Rule, questioning whether banks that engage in proprietary
trading actually provide any real benefit to the overall economy.13 She further dismissed the
notion that the Volcker Rule would curtail market liquidity, given that pure investment banks
11
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and hedge funds can continue to make markets that are vacated by banks covered under the
Volcker Rule.14 In fact, supporters of the Volcker Rule and other financial regulations are
legion, and include many former insiders with an intimate knowledge of the operations of large
banks, such as George Vasey of Merrill Lynch,15 and Greg Smith of Goldman Sachs.
C. Fallacious Arguments Commonly Raised in Opposition to the Volcker Rule by
Conflicted Members of the Financial Services Committee
Many members of the Financial Services Committee that have written letters to the Agencies in
opposition to the Volcker Rule have essentially restated industry talking points in thinly-veiled
language. Not surprisingly, these same Congresspeople have received millions of dollars in
political donations from the financial services industry. Given this glaring conflict of interest,
we urge members of the Committee to take more deliberate steps to properly consider alternative
views regarding the Volcker Rule (including those in favor of the Rule), irrespective of funding
sources.
A report compiled by Public Citizen16 reveals the uncomfortably close linkages between industry
donations and the tone and content of letters filed in opposition to the Rule. The attached
spreadsheet summarizes these relationships, which we explore in more detail below
Chairman Bachus’s Letter
In a letter dated December 7, 2011 (“Bachus letter”),17 Chairman Spencer Bachus (R-Ala.)
expressed various oft-repeated criticisms of the Volcker Rule. Joining him as cosigners were
Rep. Jeb Hensarling (R-Texas), Rep. Scott Garrett (R-N.J.), and Rep. Shelley Moore Capito
(RW.Va.). These Representative have received $5.1 million from the financial services industry
since 2010.
This letter first repeats a standard industry talking point used against financial regulation,
claiming that the Volcker Rule could “spark an exodus of clients from U.S. banks to competitors
based overseas.”18 This statement echoes the Chamber of Commerce’s viewpoints on the
Volcker Rule: “If customers seek to use full-service financial firms, they may be forced to go
overseas to engage in certain transactions, or engage other businesses that fall outside of the
Volcker Rule prohibitions.”19
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First, despite the extensive attention plied upon the Volcker Rule over the last two years, it can
hardly be claimed that there has been an “exodus” of clients from U.S. banks, partly because
foreign jurisdictions have themselves strengthened their regulations in light of bank excesses
during the current financial crisis.
Indeed, it would be in American banks’ best interest for Congress to revamp and fortify the
Volcker Rule. Stable, customer-focused banks actually enjoy a competitive advantage as they
are freed from the shackles of risk attendant to proprietary trading activities. This competitive
advantage will create a first-mover advantage for American banks that pursue less risky, more
productive activities. Foreign banks that continue to conduct proprietary trading will fail at
higher rates, thereby undermining their competitiveness.
The Bachus letter also claims that the Rule will reduce liquidity across multiple markets.
However, this claim loses sight of the fact that the Volcker Rule does not prohibit proprietary
trading activities outright. Rather, the Rule only restricts banks that have an implicit government
insurance policy from engaging in such activities. The “invisible hand of the free market,” that
darling cherub of neoliberal economics, will likely push much of the current proprietary trading
into the folds of hedge funds or traditional investment banks, not eliminate them outright
(assuming, of course, that such activities actually add productive value to the economy). The
Volcker Rule simply removes the government’s all-too-visible hand from underneath the
pampered haunches of banking conglomerates.
The Bachus letter does correctly state one point: that as a matter of practice, banks may find it
impossible to differentiate between permitted market-making and proprietary trading.20 It is for
this very reason that we have argued in favor of abandoning the market-making exemption to the
ban on proprietary trading. This revision would move the Volcker Rule closer to the venerable
Glass-Steagall Act standard, which protected the overall financial markets for seven decades.
The Glass Steagall Act succeeded in keeping the country safe from major financial catastrophes
of the type that preceded its creation (the Great Depression) and that proceeded its repeal (the
recent Great Recession). Small wonder then that even the architects of the Act’s repeal, such as
John Reed and Sandy Weill of Citibank, have recently gone on record in support of a rejuvenated
Glass Steagall standard.21 Congress can achieve this goal by strengthening the Volcker Rule,
and removing the market-making exemption and other glaring loopholes. The resulting
regulation would materially approximate the Glass Steagall Act.
Rep. Neuegbauer’s Letter
On December 20, 201122 Rep. Randy Neugebauer (R-Tex.) issued a letter, co-signed by 121
House members (including 22 members of the FSC), asking the Agencies to extend the initial
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deadline for comment to the Proposed Volcker Rule. These members of Congress received a
combined $36 million in donations from the financial lobby.
The letter expressed concern about the Volcker Rule’s costs to the American economy: “the rule,
as drafted, would result in higher borrowing costs for American businesses, thereby impacting
economic growth and job creation.” Once again, these words seem to echo the viewpoints
routinely expressed by pro-industry groups like the Securities Industry and Financial Markets
Association (SIFMA), the American Bankers Association (ABA), the Financial Services
Roundtable, and the Clearing House Association. The reasoning behind this claim is that the
Volcker Rule will hamper so-called “liquidity” in all financial markets, thereby raising the cost
of capital across the board. This argument overstates and mischaracterizes the Rule’s impact.
First, it is important to differentiate between the financial products that actually drive economic
growth (i.e. conventional loans), and the risky financial products upon which covered banks
increasingly focus their capital (i.e. complex structured products).
Free from the enforced separation between commercial and investment banking, as originally
required by the Glass-Steagall Act, banks now prefer to engage in self-interested proprietary
trading rather than pursuing traditional banking activities that actually promote true “liquidity”
across markets. Liquidity in opaque financial instruments may have increased in recent years,
but real liquidity, which benefits consumers, investors, small business owners, and homeowners,
has not followed suit. The inflation-adjusted Dow Jones Industrial Average is around the same
level that it was in the mid-to-late 1990’s.23 Similarly, the income of the typical American family
is at the same level that it was in 1996.24 However, unlike in 1996, over 28% of American homes
are “underwater.”25 The banking lobby’s elixir, financial market liquidity, has done little to
reverse this trend. We therefore urge Congress to take banks’ animadversions regarding
“liquidity” with a grain of salt.
The Volcker Rule may well increase borrowing costs in opaque financial products, but given the
monumental damage caused by those products in the current financial crisis, we believe the
public will actually benefit from such increased costs.
One can hardly argue that capital markets were inefficient or illiquid before the burgeoning of
esoteric financial products in the last 15 years. After all, the late 1990’s saw a burst of real
economic growth driven by technological innovation, which was in turn dependent on the ready
availability of capital. Indeed, many well-informed people believe that securitizations and
similar “innovations” have no productive value other than as a fee generation mechanism for
financial companies. For example, in describing structured finance derivatives, President Bill
Clinton has stated that “[w]e created all these new securities which have no value and create no
jobs.”26 In his view, the markets as a whole would be better benefited by longer-term, less
23
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complex forms of capitalization.27 Paul Volcker has expressed a similar sentiment with respect
to exotic financial instruments: “I wish someone would give me one shred of neutral evidence
that financial innovation has led to economic growth—one shred of evidence.”28
These viewpoints have empirical support. A comprehensive survey of empirical economic data
has revealed little evidence for the existence of the financial innovation that is giddily extolled
by financial institutions and their proponents.29
Financial innovation goes hand-in-hand with increased concentrations of risk and pricing
opacity. The banking model has shifted away from “old-fashioned” prudential banking of the
George Bailey variety, in favor of an “originate and distribute” model that revels in risk-taking.
“[T]he banker today pays less attention to credit evaluation since the interest and principal on the
loans originated will be repaid not to the bank itself, but to the final buyers of the collateralized
assets.”30 From a Pareto-optimal, macroeconomic perspective, the markets would actually
benefit if the Volcker Rule were to reduce “financial innovation” by government-backstopped
banking entities.
Rep. Peters’ et al’s Letters
Several representatives suggested that the Volcker Rule should exempt venture capital funds. For
instance, on February 17, 2012, Rep. Gary C. Peters (D-Mich.) and 24 of his House colleagues
(recipients of $8.7 million in campaign contributions from the financial services industry since
2010) wrote:
Congress treated venture capital funds differently than hedge funds and private
equity funds because of the unique characteristics of their investment model …
These characteristics mean that investment in venture capital funds does not pose
a danger to the safety and soundness of the banking system or create systemic risk
for the larger economy.31
Other letters from Rep. Anna Eshoo (D-Calif.), Rep. Bob Goodlatte (R-Va.), Rep. Michael
Honda (D-Calif.), Rep. Jackie Speier (D-Calif.), Sen. Michael Bennet (D-Colo.) Sen. Barbara
Boxer (D-Calif.), and a jointly signed letter from Sens. Thomas Carper (D-Del.) Scott Brown (RMass.), Christopher A. Coons (D-Del.), Mike Crapo (R-Idaho), Pat Toomey (R-Pa.) and Mark
Warner (D-Va.) also sought exemptions for venture capital investments.
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Venture capital funds should not be exempted from the Volcker Rule. While venture capital is
sometimes responsible for supplying needed capital that can create lasting businesses, very few
venture-backed companies actually make it to a merger, and even fewer make it to the IPO stage.
As Fred Wilson, partner at Union Square Ventures, noted: “Based on the NVCA statistics on the
venture capital industry, there are on average 1,000 early stage financings every year.”32 Of that,
“1–3% get to an IPO and 5–10% get to an M&A exit over $100mm. So 85–95% of all venture
backed startups will either fail or exit below $100mm.”33 Venture capital funds are inherently
risky, as the majority of such funds will either fail outright, or exit for less than $100 million.
Thus, it would not be in the interest of the safety and soundness of the banking entities, or in the
interest of the financial stability of the United States, to create a blanket exemption for venture
capital funds.
Furthermore, a blanket exemption for venture capital funds would allow banking entities to
house their proprietary trading activities under the guise of such funds, which already avail of
many of the same exemptions from securities laws as hedge funds do. While we note that the
SEC, in rule 203(l)-1 under the Advisers Act, sought “to distinguish venture capital funds from
other types of private funds, such as hedge funds and private equity funds, and to address
concerns expressed by Congress regarding the potential for systemic risk,”34 we feel that at this
stage Congress should not underestimate the ability of the banking entities to structure new
entities that fall within the law but subvert its intent.
Thus, in order to prevent interests in hedge funds or private equity funds from being structured as
venture capital funds and thereby circumventing the Volcker Rule, as well as to prevent banking
entities from investing in yet another highly risky asset class, we strongly oppose an additional
exclusion from the Volcker Rule for venture capital funds.
Rep. Himes’ Letter
Rep. Jim Himes (D- Conn.), recipient of $1.7 million in financial lobby funds,35 asked that the
Agencies define “covered funds” to “specifically exclude all wholly owned subsidiaries and joint
ventured used for ordinary course investing and transactions otherwise permitted by the Volcker
Rule.”36 We find this suggestion, while well-meaning, to be superfluous. If certain subsidiaries
and joint ventures of banks are truly engaged in ordinary loan-making and investing, then those
activities will necessarily fall outside the scope of the Volcker Rule. Creating a per se
exemption for subsidiaries, on the mere basis of their status as subsidiaries, would create obvious
avenues for evasion around the Volcker Rule’s restrictions.

32
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D. Conclusion
Section 619 of Dodd Frank is already law. The time for proposing a simple alternative to the
Volcker Rule has come and gone. In our view, the energy of the Financial Services Committee’s
members should be directed at crafting novel legislative proposals that strengthen the existing
law so that the regulators can craft a more efficient and straightforward set of rules. The FSC’s
quixotic quest to develop an industry-coddling Volcker alternative is the antithesis of what the
American citizens demand and need. Taxpayers and consumers deserve protection from the
predation of bankers who enjoy access to the public purse, coupled with financial immunity for
their multi-billion dollar “mistakes.”
Thank you.
Sincerely,
/s/
Occupy the SEC
George Bailey
Akshat Tewary
Elizabeth K. Friedrich
et al
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